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DECISION AND
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The Employer develops and manufactures generic pharmaceuticd products a  three
facilities in Philadelphia, Pennsylvania The Pdtitioner seeks to represent a unit conssting of the
production and maintenance employees at these facilities. The parties agree on the incluson of
approximately 66 employees in most of the unit's job dassfications® Because the parties
disagree as to severd other classfications, a hearing was held concerning these issues, and the
partiesfiled briefs®

The firgt of the disputed issues involves three Line Leaders in the Packaging Department.
The Peitioner contends the Line Leaders are datutory supervisors.  As explained in grester

! The Petitioner’ s name was amended at the hearing.

2 The parties agreed that the following employee categories are included in the unit. The approximate number of
employees in the classification is in parentheses: Buyer (1), Janitors (3), Laboratory Assistant (1), Laboratory
Technicians (3), Lead Handler (1), Maintenance employees (2), Maintenance Mechanics (2), Manufacturing
Custodian (1), Manufacturing Group Leader (1), Manufacturing Technicians (16), Manufacturing Technicians |1 (4),
Manufacturing Technicians 11l (1), Materials Handlers (4), Packers (9), Packers | (1), Packers/Operators Il (2),
Product Development Technicians | (2), Product Development Technicians Il (1), Manufacturing Assistant (1),
Purchasing Agent (1), Purchasing Agent Inventory Analyst (1), Scheduler (1), Shipping and Receiving Clerks (5),
Validation Specidlist (1), and Validation Technician (1).

The parties stipulated that the following individuals are supervisors within the meaning of Section 2(11) of
the Act: Director of Analytical Services Agnes Maderich, Senior Supervisor Mayietta Morris-Moore, Maintenance
Supervisor John Morales, Manufacturing Manager Michael Richtmyer, Manufacturing Supervisor Thomas Stein,
Assistant Supervisor Michael Krekevich, Shift Supervisor Matthew Abraham, Materials Manager William Schreck,
Packaging Supervisor Caroline Sandlin, Research and Development Senior Supervisor Lillian Vergara, Shipping
and Receiving Warehouse Supervisor Thomas Peters, Quality Assurance Supervisor Alan Phillips, and Quality
Assurance Manager Allison Burgess.

3 The Employer also filed aMotion to Correct The Transcript. The Motion is unopposed and is hereby granted.



detall below, | find that the Petitioner has not edtablished the supervisory datus of the Line
Leaders and | shal include them in the unit.

A second disputed point involves seven Qudity Assurance Inspectors. The Employer
seeks to excdude these individuas, contending that they are managers and that they lack a
community of interest with other unit employees. As explaned beow, the Employer has not
demondrated the managerid datus of the Qudity Assurance Ingpectors, and | find that they
share a aufficient community of interest with other employees to be included in the unit.

A find issue centers on the daus of 15 Chemigts working in the Employer’s Quadlity
Control (QC) Depatment. The Employer would exclude them as professond employees
lacking a community of interest with unit employees. If the QC Chemigts are included, the
Employer takes the postion that the unit should dso include three QC Group Lesders, two
Research and Development (R & D) Group Leaders, 15 R & D Chemids, an R & D Senior
Scientist, and a Senior Formulator in the Product Development Department. The Petitioner
contends that the Group Leaders in both the R & D and QC departments are supervisors within
the meaning of the Act and tha the remaining R & D employees and the Senior Formulator lack
a sufficdent community of interest with other employees to be included in the unit. | find tha the
Petitioner has not established the supervisory satus of the Group Leaders in either department,
and | shdl include them. However, | find that the QC Chemists are non-professona employees
who share a aufficient community of interest to be induded in the unit. | further find that the R
& D Chemigts, the Senior Scientist, and the Senior Formulator are professond employees who
do not share a sufficient community of interet with other employees to mandate their incluson
in the unit.

To provide a context for the discusson of the issues, | shdl begin the Decison with a
brief overview of the Employer’s operations followed by a review of the factors that must be
evduated in determining supervisory, managerid, and professona datus, and community of
interest. | then shdl discuss each of the disputed issues in turn, starting with the Line Leaders,
followed by the Quaity Assurance Inspectors, and concluding with the various issues reated to
the QC and R & D Departments.

l. OVERVIEW OF OPERATIONS

The Employer’s facilities are located at 500-A State Road (the State | facility), 9000 State
Road (the State Il facility), and 90001 Torresdde Avenue (the Torresdde facility) in
Philadelphia.  The State | facility is about two miles from the State 11 facility, which is about one
mile from the Torresdde facility.

The State | fadility currently houses the Shipping and Recelving Department on the first
floor and the R & D Department on the second floor. The State Il facility houses the Employer’s
adminigtrative offices and Product Development and QC laboratories, which are separated by a
center hdlway from the Manufacturing, Packaging, and Qudity Assurance areas.  All employees
who work in this fadlity use a lunch traler a the rear of the building. No unit employees
currently work et the new Torresdae facility.



The Employer's lease a the State | faclity will expire in April 2004. The Employer’'s
witnesses tedtified that the Employer does not plan to renew the lease and that, after the State |
facility is abandoned, both the R & D and QC Depatments will be moved to the Torresdde
facility where personnd will share laboratory equipment and supervison. The Employer dso
intends to move the Packaging Department to the Torresda e facility.

The R & D Depatment tests drugs the Employer may manufacturee. R & D Senior
Supervisor Lilian Vergara manages this Department and reports to Director of Anayticd
Services Agnes Maderich who reports in turn to Vice President of Operations Bernard Sandiford.
The R & D Depatment includes 15 Chemidts, a Laboratory Assgtant, and a Senior Scientis.
The Chemists report to two Group Leaders, who report to Vegara The Senior Scientist reports
directly to Maderich.

The QC Depatment teds the raw materids used in production and the chemicd
compostion of the finished product. The QC Department includes 15 Chemidts, a Laboratory
Assgant, and three Laboratory Technicianss. The Qudity Control Chemids, Laboratory
Assdant, and Laboratory Technicians report to three Group Leaders, and the Group Leaders
report to QC Supervisor Mayietta Morris-Moore.  Morris-Moore reports to Director  of
Anaytica Services Maderich.

The Product Development Depatment includes three Product Development Technicians,
whom the parties agree should be included in the unit. The Product Development Department
adso includes a Senior Formulator who works in a laboratory alongside the Product Development
Technicians. The principd function of these Formulators is to determine the compostion of
drugs the Employer is congdering for manufacture.

The Qudity Assurance Depatment is responsble for ensuring that production follows
proper procedures and for testing the physical properties of the Employer’s products to make
certain they meet appropriate sandards. Quality Assurance Department employees work in the
Manufacturing and Packaging areas of the Employe’s fadlity and in an adjacent Quadlity
Assurance room.  The Qudity Assurance Department consds of Qudity Assurance Manager
Allison Burgess, Qudity Assurance Supervisor Allen Phillips, and seven Quality Assurance
Inspectors. Burgess reports directly to the Employer’ s President, Arthur Bedrosian.

Three Line Leaders work in the Employer's Packaging Department monitoring the work
of 10 Packers and two Packer/Operators. The department also has four Materials Handlers. The
Line Leaders report to Packaging Supervisor Caroline Sandlin.

The Manufacturing Depatment has a Group Leader, Lead Handler, Manufacturing
Cudtodian, Scheduler, Production Assgant, and severa caegories of Manufacturing
Technicians. The Maintenance Depatment employs three Janitors, two Maintenance employees,
and two Maintenance Mechanics. The Shipping and Recelving Depatment has five Shipping
and Receiving Clerks.



[I. EFACTORSRELEVANT TODETERMINING THE VARIOUSISSUES
INVOLVED IN THISCASE

Supervisory Status

Section 2(11) of the Act sets forth a three-part test for determining whether an individud
is a supervisor. Pursuant to this test, employees are dtatutory supervisors if: (1) they hold the
authority to engage in any one of the 12 supervisory functions liged in Section 2(11); (2) ther
exercise of such authority is not of a merdly routine or clericd nature but requires the use of
independent judgment; and (3) their authority is held in the interest of the employer. NLRB v.
Kentucky River Community Care, Inc., 532 U.S. 706, 712 (2001); NLRB v. Health Care &
Retirement Corp. of America, 511 U.S. 571, 573-574 (1994). The burden of establishing
upervisory datus is on the paty asserting that such datus exists. NLRB v. Kentucky River
Community Care, Inc. supra Any lack of evidence in the record is congtrued againgt the party
assarting supervisory daus. Williamette Industries, Inc., 336 NLRB 743 (2001); Elmhurst
Extended Care Facilities, 329 NLRB 535, 536, fn. 8 (1999).

The datutory criteria for supervisory datus set forth in Section 2(11) are read in the
digunctive, and possesson of any one of the indicia liged is sufficient to meke an individud a
supervisor. Juniper Industries, Inc., 311 NLRB 109, 110 (1993). The Board anayzes each case
in order to differentiate between the exercise of independent judgment and the giving of routine
indructions, between effective recommendation and forceful suggestions, and between the
gppearance of supervison and supervision in fact. The exercise of some supervisory authority in
a merely routing, clerica, or pefunctory manner does not confer supervisory satus on an
employee. Juniper Industries, supra, a 110. The authority effectively to recommend an action
means that the recommended action is taken without independent investigation by superiors, not
amply that the recommendation ultimately is followed. Children’s Farm Home, 324 NLRB 61
(1997); Hawaiian Telephone Co., 186 NLRB 1 (1970). The sporadic exercise of supervisory
authority is not sufficient to transform an employee into a supervisor.  Gaines Electric, 309
NLRB 1077, 1078 (1992); Ohio River Co., 303 NLRB 696, 714 (1991), enfd. 961 F.2d 1578 (6"
Cir. 1992). Evidence of the exercise of secondary indicia of supervisory authority is not
aufficient to edablish supervisory datus in the absence of primary indicia of supervisory
authority. First Western Building Services, 309 NLRB 591, 603 (1992).

Managerial Status

Managerid employees are excluded from the coverage of the Act and are not entitled to
be accorded bargaining rights NLRB v. Bell Aerospace Co., 416 U.S. 267, 289 (1974).
Managerid employess ae those who formulate and effectuste management policies by
expressng and making operaive the decisons of ther employer and who have discretion in the
performance of ther jobs independent of the employer's established policiess NLRB v. Yeshiva
University, 444 U.S. 672, 682-683 (1980); Bechtel Incorporated, 225 NLRB 197, 198 (1976).
The determination of an employe€s manageriad datus depends on the extent of his or her
discretion, and an employee who exercises limited discretion, bordering on routine performance,
will not be deemed managerid. Eastern Camera & Photo Corp., 140 NLRB 569, 571 (1963).



The party asserting managerid dtatus has the burden of proof on this issue. E.C. Waste, Inc., 339
NLRB No. 39, dip. op. p. 19 (2003).

Professional Satus

Section 9(b)(1) of the Act precludes the Board from finding appropriate a unit that
includes professond employees with nonprofessona employees unless a mgority of the
professonal employees vote to be s0 included. The definition of a professond employee is st
forth in Section 2(12) of the Act asfollows:

The tem “professond employeg’ means — (@) any employee
engaged in work (i) predominantly intdlectud and vaied in
character as opposed to routine mental, menua, mechanicd or
physcd work; (ii) involving the condgtent exercise of discretion
and judgment in its peformance; (iii) of such a character that the
output produced or the result accomplished cannot be standardized
in relation to a given period of time; (iv) requiring knowledge of an
advanced type in a fidd of stence or learning customarily
acquired by a prolonged course of a specidized intelectud
indruction and dudy in an inditution of higher learning or a
hospitd, as didinguished from a generd academic education or
from an apprenticeship or from traning in the peformance of
routine mental, manua or physca processes, or (b) any employee
who (i) has completed the courses of specidized intelectud
ingruction and study described in clause (iv) of paragraph (a), and
(i) is peforming redaed work under the supervison of a
professond person to qudify himsdf to become a professond
employee as defined in paragraph (a).

Section 2(12) is meant to apply to small and narrow classes of employees. The Express-
News Corp., 223 NLRB 627, 630 (1976). Accordingly, employees must satisfy each of the four
requirements set forth in Section 2(12) before they qudify as professona employees within the
definition.  Greenhorne & O’'Mara, Inc., 326 NLRB 514, 517 (1998); Arizona Public Service
Co., 310 NLRB 477, 481 (1993). Although employee background is examined for the purpose
of deciding whether the work of the group satisfies the “knowledge of an advanced type’
requirement of Section 2(12)(a), it is the character of the work required rather than the
individuds qudifications that determine professond daus. The Express News Corp., supra at
628; Western Electric Co., Inc.,, 126 NLRB 1346, 1348-1349 (1960). An employer's
requirement that al of its employees in a classfication have an advanced degree in the fidd to
which the professon is devoted would be persuasve evidence that the employees are
professonds, but such evidence is not necessarily conclusve. Professond employee daus
turns on the degree of judgment required of the employees in applying the knowledge acquired
through a prolonged course of study in specidized schooling.  Aeronca, Inc., 221 NLRB 326,
327 (1975). Sdary is not determinative of professond satus. E. W. Scripps Co., 94 NLRB 227,
240 (1951).



The Board has found laboratory employees to be professionas when they determine
which tests to perform, improvise test methods, or perform complicated or detaled anayses.
Employees who perform routine tests following set procedures normdly are viewed as nor:
professond technicd employees — i.e, employees who do not meet the definition of
professond but who peform work of a technicd nature involving the use of independent
judgment and requiring the exercise of gpecidized traning typicaly acquired in technica
schools or through specid courses.  Barnert Memorial Hospital, 217 NLRB 775, 782-783
(1975); Ohio Ferro-Alloys Corp., 107 NLRB 504 (1953); Swift & Company, 98 NLRB 746
(1952); Union Oil Company of California, 88 NLRB 937 (1950); Colorado Milling and Elevator
Co., 87 NLRB 1091 (1949).

Community of Interest

The Act does not require that a unit for bargaining be the only gppropriate unit or even
the most appropriate unit. Rather, the Act requires only that the unit be an appropriate unit.
Overnite Transportation Co., 322 NLRB 723 (1996); P.J. Dick Contracting, Inc., 290 NLRB
150 (1988); Morand Bros. Beverage, 91 NLRB 409, 418 (1950), enfd. 190 F.2d 576 (7th Cir.
1951). Thus, the Board's procedure for determining an appropriate unit under Section 9(b) is
fird to examine the petitioned-for unit. If that unit is appropriate, the inquiry ends. Bartlett
Collins Co., 334 NLRB 484 (2001). See Dezcon, Inc., 295 NLRB 109, 111 (1989). If the
petitioned-for unit is not gppropricte, the Board may examine the dternaive units suggested by
the parties, but it aso has the discretion to sdect an appropriate unit that differs from the
proposed dternative units. See, eg., Bartlett Collins Co., supra; Overnite Transportation Co.,
331 NLRB 662, 663 (2000). The Board generaly attempts to sdect a unit that is the smalest
gopropriate unit encompassing the petitioned-for employee classfications. See, eg, R & D
Trucking, Inc., 327 NLRB 531 (1999); State Farm Mutual Automobile Insurance Co., 163
NLRB 677 (1967), enfd. 411 F.2d 356 (7" Cir. 1969). In determining whether a group of
employees possesses a separate community of interest, the Board examines such factors as the
degree of functiond integration between employees, common supervison, employee skills and
job functions, employee contact and interchange, fringe benefitss and sSmilarities in wages,
hours, benefits, and other terms and conditions of employment. Home Depot USA, 331 NLRB
1289 (2000); Esco Corp., 298 NLRB 837 (1990).

The Board normdly will incdlude qudity assurance or qudity control employees in a unit
with production employees when they work in the same areas, have regular contact, and perform
tasks functiondly integrated with the production process. Keller Crescent Co., 326 NLRB 1158,
1159 (1998); Bennett Industries, Inc., 313 NLRB 1363 (1994); Libby Glass Division, 211 NLRB
939, 940 (1974); Ambrosia Chocolate, 202 NLRB 788, 789 (1973). In Blue Grass Industries,
Inc., 287 NLRB 274, 299 (1987), the Board included quality control employees in a unit with
production employees because their role was a vita part of the production process. In The Lundy
Packing Company, Inc., 314 NLRB 1042, 1043 (1994), the Board noted that quality control
employees ae gengdly incduded in production and mantenance units when a union has
requested them, finding that their placement in the same unit does not creste a conflict of
interest* On the other hand, the Board has excluded quality assurance employees when they

# In that case, the Board did not include the quality control employees in the unit, because the petitioner sought their
exclusion and because they had separate supervision, were paid differently, had little contact and interchange with



worked in separate areas during different hours than production employees and consulted with
supervisors rather than production employees to solve problems.  See Weldun International, Inc.,
321 NLRB 733, 751-752 (1996), enfd. in pertinent part, 165 F. 39 18 (6™ Cir. 1998); Penn
Color, Inc., 249 NLRB 1117, 1120 (1980).

1. THE PACKAGING DEPARTMENT LINE LEADERS

The Employer would include the three Packaging Depatment Line Leaders in the unit,
while the Petitioner contends that they should be excluded as supervisors.

Facts

According to Human Resources Director Katherine Weaver, the sole witness concerning
this issue, the Line Leaders ensure that the Packaging Department runs smoothly. They spend
their time “waking the [packaging] ling” making certain that employees are peforming ther
assgned functions and tha there are no equipment mafunctions. They dso complete paperwork
a their deks in the packaging area. Line Leaders normaly do not perform the work of other
Packaging Department employees.

Line Leaders report to Packaging Depatment Supervisor Caroline Sandlin, who
completes evdudions for this Depatment's employees dfter obtaining input from the Line
Leaders. These evauations determine the amount of employee wage increases. Sandlin has the
Line Leaders fill out written evauation forms for dl of the employees and congders these forms
when preparing her evauations. She mantans her own records regarding employee
performance and relies on those records, as wel as the input from the Line Leaders, in deciding
how employees should be rated.

The Line Leaders are paid from $16.36 to $17.78 per hour, while the hourly rates paid to
other employees in the Packaging Department range from $9.20 to $13.36. The Line Leaders
have no authority to hire, fire, or discipline other employees, and there is no evidence tha they
participate in the disciplinary process.

Analysis and Conclusion

The only arguable indicia of supervisory datus for the Line Leaders are the authority to
responsibly direct and to reward employees. Line Leaders make certain that other employees are
properly performing ther jobs, but the Board has generdly found that “showing other employees
the correct way to perform a task does not confer supervisory datus” Franklin Home Health
Agency, 337 NLRB 826, 831 (2002); Beverly Health and Rehabilitation Services, Inc., 335
NLRB 635, 669 (2001), enfd. in pertinent part, 317 F. 3d 316 (D.C. Cir. 2003). Further, the
record contains no indication that duties performed by Packaging Department employees are
aufficiently complex to require the Line Leaders to exercise sgnificant judgment or discretion in

the production and maintenance employees, and had generally different functions. The Board’s determination to
exclude the quality control employees, however, was reversed on appeal, 68 F. 3d 1577 (4th Cir. 1995),
supplemented by 81 F. 3d 25 (4™" Cir. 1996).



monitoring their work. | therefore find that the Petitioner has not demondrated that the Line
Leaders responsibly direct other employees.

| dso find the evidence insufficient to show that the Line Leaders reward other
employess.  While they provide information used in employee evaudtions, and these evduations
ae used in determining the amount of wage increases, Packaging Supervisor Sandlin prepares
the evaluaions. She maintains her own records regarding employee performance and uses those
records, in addition to the Line Leaders input, in deciding how employees should be evauated.
Thus the information provided by the Line Leaders does not by itsdf effectively affect the
wages and/or job datus of the employee being evauated. Absent such a direct connection, the
role played by the Line Leaders in the evaduation process is not enough to transform them into
datutory supervisors.  Williamette Industries, Inc., supra; Elmhurst Extended Care Facilities,
Inc., supra, 329 NLRB at 536-538 (1999). Cf. Beverly Enterprises-Massachusetts, Inc., 329
NLRB 233 (1999).

The Line Leaders possess some secondary indicia of supervisory datus. They ean
higher wages than other Packaging Department employees, and they do not perform hands-on
work. Absent evidence that the Line Leaders exercise any one of the powers listed in Section
2(11), however, these secondary indicia are not sufficient to establish supervisory datus.  First
Western Building Services, 309 NLRB 591, 603 (1992). | therefore find that the Petitioner has
not shown the Line Leaders to be supervisors, and | shal include them in the bargaining unit.

V. THE QUALITY ASSURANCE INSPECTORS

The Employer asserts that the Quality Assurance Inspectors should be excluded from the
unit because they are managers or because they do not share a community of interest with unit
employees.

Facts

The Qudity Assurance Depatment, which is located a the State Il facility, congsts of
Qudity Assurance Manager Allison Burgess Quality Assurance Supervisor Allen Prillips, and
seven Quadity Assurance Inspectors. Burgess office is in the adminidrative office area.  Phillips
has a desk in a Qudity Assurance room where he spends most of his time performing paperwork
athough he sometimes walks through the production and packaging aress to observe the work of
the Quality Assurance Inspectors. The Qudity Assurance Ingpectors split time between the
Quality Assurance room and the manufacturing and packaging aress.

Standard Operating Procedures developed principaly by Burgess govern the manner in
which manufacturing and packaging employees peform ther jobs. The Qudity Assurance
Inspectors monitor the work of manufacturing and packaging employees to make certain these
procedures are being followed. If a Quality Assurance Ingpector observes a falure to follow
proper procedures, he or she will ask the involved employee to dter his or her behavior. Such
infractions might be as ample as a falure to wear a harnet, in which case the matter will most



likely not be reported, or a more serious deviation, which are reported to Phillips and may result
in disciplinary action following a supervisory investigation.

Quality Assurance Inspectors aso perform smple tests to determine whether the product
conforms to specifications. These teds primarily ensure tha the pills and capsules are the
correct weight, Sze, and density. QC Chemigts perform tests to determine whether the product's
chemicd composition is correct® Standard Operating Procedures determine what tests the
Qudity Assurance Inspectors perform, how often they peform them, and when the result
requires that machinery should be shut down, as described below.

When a Quality Assurance Inspector determines that a product does not conform to
specifications, he or she asks manufacturing employees to adjust the machinery to attempt to
correct the problem. If a serious problem persdts, the Quality Assurance Ingpector will instruct
the manufacturing employees to shut down the madfunctioning machines and will report the
matter to Phillips and Burgess The Employer’s witnesses gave conflicting testimony concerning
the frequency with which shutdowns have been ordered. Specificaly, Presdent Bedrosan and
Vice Presdent of Operations Sandiford indicated that shutdowns occur only about Sx to nine
times per year, but Human Resources Director Weaver tedified that Qudity Assurance
Inspectors shut down production an average of three times per week. Shutdowns may last more
than 24 hours and can result in the temporary layoff of production employees®

Qudity Assurance Inspectors have some responghility for cleaning production and
packaging equipment. They aso obtain samples of raw materias, work in progress, and finished
product for analysis by the Employer's QC and R & D Departments.

Burgess may show Standard Operating Procedures to Quadity Assurance Inspectors to
obtain their input. On occasion he has asked one of them to draft a procedure. The record does
not indicate what, if any, impact the Qudity Inspector's comments might have on the content of
the Standard Operating Procedures nor does the record contain any description of the procedures
the Quality Assurance Inspectors have been asked to prepare.

The Qudity Assurance Ingpectors wear white lab coats while a work, whereas
manufacturing and packaging employees wear different uniforms.  The Quality Assurance
Inspectors are paid between $11 and $17.40 per hour. Manufacturing and Packaging employees
make between $9.50 and $15 per hour. Only a high school degree is required to qudify for a
position as a Quality Assurance Inspector.

Analysis and Conclusion
The Qudity Assurance Inspectors exercise some discretion but it is governed by

Employer policy. Thus, Standard Operating Procedures determine when and where Qudity
Assurance Inspectors will conduct tests, when the results require further action, and how and

> Many of the tests done by the Quality Assurance Inspectors are duplicated by manufacturing and packaging
employees.
® Weaver testified that on at least one occasion, production employees were sent home without pay as the result of a
shutdown.



when Quality Assurance Inspectors cleean maechinery or teke samples. Moreover, the Quality
Assurance Inspectors monitor the work performed by manufacturing employees to ensure that it
complies with Standard Operating Procedures.

There is inaufficent evidence that the Qudity Assurance Inspectors are involved in
formulating the policies they apply. Although they may be asked to comment on Standard
Operating Procedures, there is no evidence as to the impact of any such comments. Similarly,
athough occasiondly they may dso be asked to draft a policy, the record does not show the
extent of their involvement. Thus, it is not clear whether the Qudity Assurance Inspectors
produce new policies or whether they smply codify exising practices or copy exiging policies
and make minor modifications. The record aso does not indicate whether the policies they draft
involve sgnificant matters or minor issues of procedure.

The Qudity Assurance Ingpectors follow exiging policy in performing their jobs, and
they do not possess the ability to exercise the discretion independent of existing policy, which is
the hadlmark of managerid daus. | therefore find that the Employer has faled to meet its
burden of showing tha the Qudity Assurance Ingpectors meet the criteria necessary for a finding
of manageria status. See Case Corporation, 304 NLRB 939 (1991), enfd. 995 F.2d 700 (7" Cir.
1993); Bil-Mar Foods, Inc., 286 NLRB 786, 792-93 (1987); Alco-Gravure, Inc., 249 NLRB
1019, 1020-1021 (1980).”

As an dternative to its cdam that the Qudity Assurance Ingpectors ae managerid
employees, the Employer contends that they should be excluded from the unit because they
monitor the work of production employees and have a conflict of interest with them. The Board
has consdered and rgected a Smilar argument in Bechtel Incorporated, supra. The disputed
employees in Bechtel ingpected work on the Trans-Alaska Pipdine to make certain it conformed
to specifications. The Board noted that the employer exercised ggnificant control over the
pipeline ingpectors through a combination of specifications which dictated when work would be
deemed inadequate and spot checks by supervisors.  Given this control, the Board concluded that
the employer had the ability to resolve any questions concerning proper performance by the
ingoectors and that there was no conflict of interest aufficient to deny the ingpectors
representation.  The same reasoning applies here.  Employer policy determines how the Qudity
Assurance Inspectors monitor production work, and Phillips oversees their work and is in a
postion to determine whether they ae properly peforming their jobs.  Thus, in these
circumgtances, the existence of a sgnificant conflict of interest has not be shown.

The Qudity Assurance Inspectors work in the same aeas as manufacturing and
packaging employees, have regular contact with them in the course of performing thelr duties,
and peform functions integrated with the manufacturing and packaging process.  Thus, they

" The cases cited in the Employer’s brief to support its claim of managerial status are easily distinguishable. The
individual whose status was disputed in Bentley Hedges Travel Service, Inc., 263 NLRB 1408, 1412 (1982), served
as a corporate officer and Vice President. The employee in dispute in Concepts & Designs, Inc., 318 NLRB 948,
956-957 (1995), enfd. 101 F. ¥ 1243 (8" Cir. 1996), was found manageria due to her ability to pledge the
employer’s credit. The Quality Assurance Inspectors in this case do not pledge the Employer’s credit and are not
corporate officers. Asaconsequence, the cases cited by the Employer do not support afinding of managerial status.
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ha/e8a community of interet with other employees, and | shdl include them in the bargaining
unit.

V. THEQUALITY CONTROL AND RESEARCH AND
DEVELOPMENT DEPARTMENTS

A. The Quality Control Chemists

The QC Depatment includes Senior Supervisor Mayietta Morris-Moore, three Group
Leaders, 15 Chemids, three Laboratory Technicians, and a Laboratory Assstant. The parties
agree that the Laboratory Technicians and Laboratory Assgant should be included in the
bargaining unit and that Morris-Moore should be excluded. The Petitioner seeks to include the
QC Chemigs, but the Employer opposes their incluson on the ground that they are professond
employees who do not share acommunity of interest with other unit employees.

Facts

There are three classfications of QC Chemigts — Chemist |, Chemig II, and Senior
Chemis. Human Resources Director Weaver tedtified that al of the QC Chemigs perform the
same tests and that length of serviceisthe primary factor determining their classifications.

The bulk of the QC Chemids work conssts of performing “assays’ to make certain that
rav materids and finished product have the correct chemicd composdtion. The R & D
Department decides which tests will be peformed, obtans the methodology for the tests from
government or trade associaion maenuds, and makes any modifications in the methodologies
required for the Employer’s products and procedures. The QC Chemists are not permitted to
deviate from the procedures dictated by R & D and can be disciplined if they fal to follow the
established procedures precisdy. The QC Chemists are told what results are expected, determine
whether the tests yield the anticipated readings, and report any deviations to the QC Group
Leaders. The Group Leaders decide what action to take as aresult of test failures.

The QC Chemisgts dso perform dissolution tests designed to determine the rate a which
the elements in particular drugs dissolve. These tests are ordered by the Senior Formulator in the
Product Devel opment Department and are dso performed by R & D Chemids.

8 The Employer’s brief attempts to distinguish Bechtel by arguing that the supervisors monitoring the work of the
pipeline inspectors in that case were physically present while the inspectors performed their functions, in contrast to
the Quality Assurance Supervisor in this case, who visits the areas in which the Quality Assurance Inspectors work
on aperiodic basis. | find this attempted distinction unpersuasive. In Bechtel, the Board indicated that supervisors
spot-checked the work of inspectors, plainly suggesting that they were normally not present while the inspectors
worked. Indeed, 185 inspectors reported to five quality control supervisors and one NDE Qualifier and each of the
quality control supervisors was responsible for 150-225 miles of pipeline. Since the work performed by the
inspectors in Bechtel occurred over the length of the pipelineg, it is unlikely that a supervisor could have been present
at all times. Thus, the extent of supervision in Bechtel was no greater than that present in this case and was probably
less extensive.
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Two of the Laboratory Technicians employed in QC perform the same tests as the QC
Chemigts. The third Laboratory Technician orders materids. The Laboratory Assgtant cleans
glassware used to perform the tests.

The Employer currently requires newly-hired QC Chemists to have a Bachelor of Science
degree in Chemidry or a rdated fidd. The Employer did not impose this requirement until April
2002, and three of the current QC Chemists do not have Bachelor of Science degrees’ Two QC
Chemigs tedtified a the hearing that they believed their jobs could be peformed by any high
school graduate who had teken a course in chemidsry and that the testing they performed was
routine and repetitive and did not require the exercise of independent judgment.

The Employer's manufacturing and packaging employees work from 7:00 am. to 3:30
p.m. or from 3:00 p.m. to 11:30 p.m. and have limited flexibility in their work hours. In contrast,
the QC Chemids al work an eight-hour day which can start anywhere from 6 am. to 10 am. at
the employeg’s option. The QC Chemigts wear white lab coats, different from the uniforms
worn by the manufacturing and packaging employees athough they are the same as the lab coats
worn by the Qudity Assurance Inspectors.

Manufacturing and packaging employees have no reason to vist the QC laboratories, and
there is no meaningful work-related contact between these employees and the QC Chemidts.
Qudity Assurance Technicians vist the QC laboratories on a regular basis to drop off samples
and pick up dcohol used to clean machinery.

The QC Chemidgts are sdaried and are paid between $36,000 and $53,000 per year. They
ae “exempt” employees and ae entitted to be pad ovetime only in limited Stuaions
Manufacturing and packaging employees are paid from $9.50 to $17.78 per hour. The
mawuflagzturing and packaging employees are “nontexempt” and are paid extra for overtime
work.

All employees receive the same package of benefits, dthough benefits for QC Chemids
and other exempt employees are effective on ther firsg day of employment, whereas benefits for
non-exempt employees do not become effective until they have completed a 90-day probation
period. The number of vacation days received by exempt and non-exempt employees vary to
some extent. All employees are required to punch in and out, and dl of the employees a the
Sate 1l faclity use the same timeclock. Those a the State 1l facility aso eet in the same lunch
traler.

Analysis and Conclusion

The tedts peformed by the QC Chemists are routine and repetiivee. The R & D
Department determines the type of tests to be performed, the methodology for performing the
tests, and the results to be obtained, and the QC Chemidgts follow the methodology set by the R &
D Chemigs, checking for any deviation from the specified results. These duties do not require
the consstent exercise of discretion and judgment. Although the Employer presently requires its

® Previously, the Employer required a Bachelor’ s degree or an Associate’ s degree plus experience.
19 The record does not indicate what rates are applied to the QC Laboratory Technicians and Laboratory Assistant.
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QC Chemigts to have dtained a Bachelor of Science degree, at least some of the employees in
the clasdfication do not meet this requirement. Further, Laboratory Technicians outsde the
classfication perform tests identicad to those peformed by the QC Chemids, evidence thet
suggests that an advanced degree is not a prerequisite to the performance of the QC Chemids
functions. | therefore find the QC Chemigts are non-professona technical employees. Barnert
Memorial Hospital, supra, 217 NLRB at 783 (Technicians).

The Boad will include technicadl employees in a unit with nonrtechnicals provided the
two groups share a community of interest. Century Electric Company, 146 NLRB 232, 235
(1964); Sheffield Corporation, 134 NLRB 1101, 1103-1104 (1961). Where some technica
employees are included, the unit should encompass dl technicad employees who share a
community of interes with the included technicas and who carry out functiondly-related duties.
PECO Energy Company, 322 NLRB 1074, 1084-1085 (1997).

Although unit manufacturing and packaging employees raredly vist the QC laboratories,
the QC Chemigs perform raw materid and finished product testing that is functiondly related to
the production process. The Qudity Assurance Technicians, who are included in the unit, often
vidt the QC laboratories and provide samples used by the QC Chemists, another indication of the
QC Chemigs integration into the production process. More sgnificant is the presence in the
QC laboratories of three Laboratory Technicians and a Laboratory Assstant who are included in
the unit. They work dongside the QC Chemigts, wear the same uniforms, and share the same
supervisors.  Although their job generdly requires grester <kill, the QC Chemigts share a
community of interet with the Laboratory Technicians and Laboratory Assgant. | shdl
therefore include the QC Chemidts in the unit. See Celotex Corp., 180 NLRB 62 (1969); Martin
Company, a Division of the Martin-Marietta Corp., 162 NLRB 319 (1966).

B. The Resear ch and Development Chemists and Senior Scientist

The Employer takes the pogtion that, should the QC Chemists be included, the R & D
Chemigs and Senior Scientis dso must dso be included in the unit. In this regard, the
Employer asserts tha employees in these clasdfications are professonds who share a
community of interest with the QC Chemids. The Petitioner would exclude these classfications.
The parties agree that the R & D Laboratory Assstant should be included in the unit.

Facts

Like the QC Chemigs, the R & D Chemids are divided into three classfications —
Chemig |, Chemig I, and Senior Chemis. Employees in dl three dasdfications peform the
same functions.

When the Employer atempts to develop a new pharmaceutica product, the Product
Development Department determines the compogtion of the product. As part of this process,
“dissolution tests’ must be performed, 90 percent of which are completed by the R & D
Department. QC Chemigts perform the remaining dissolution tests. As noted above, he R & D
Department tells QC employees what methodology to use and what results to expect, and Qudity
Control Chemigsinform the R & D Department of the results.
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Once the Product Development Department has decided that production of a drug seems
feadble, the R & D Depatment determines what additiona tests are needed. R & D Chemids
search scientific literature and government manuds to ascertain what tests are gppropriate and
adapt test methodology to fit the Employer’s needs. They then perform the tests to verify that
the desired results have been achieved.

Following completion of this process, the R & D employees vist the QC laboratory and
make certain that the results obtained on the R & D equipment are consgtent with those secured
on the QC equipment. This function is sometimes performed by QC Chemidts in accordance
with ingructions from R & D. The test methodology is then turned over to the QC Department
for use in peforming tests during the course of the manufacturing process. A former R & D
Chemigt tedtified that his work was varied and involved the exercise of independent judgment.

A number of Chemigts have permanently transferred between QC and R & D. Thus, in
the lagt three years, about five to saven Chemists have transferred from QC to R & D, and about
five or sx Chemigs have transferred from R & D to QC. Some Chemigs have worked in both
|aboratories a the same time.

There have dso been a smal number of temporary transfers. Human Resources Director
Weaver tedtified that two R & D Chemigts were temporarily transferred to QC to cover for
employees on vecation and that one R & D Chemig filled in for an employee on leave of
absence. Mogt of the equipment in the QC and R & D laboratories is the same, dthough some
indruments are present in only one of the laboratories, and Chemists from one laboratory
sometimes will vigt the other to use such equipment. Chemids in both laboratories spesk to
each other frequently to resolve problemsin the tests developed by R & D for Quality Contral.

The Senior Scientist is assigned to work in the R & D laboratory but reports directly to
Andytical Services Director Maderich. He prepares Standard Operating Procedures used by
other laboratory employees and handles specid projects, which might involve tests on drugs
being consdered by Product Development or research and testing designed to uncover and
remedy flaws in the production process.

Like their counterparts in QC, the R & D Chemigs and Senior Scientist are exempt
employees who generdly are indigible for overtime pay. The Chemids in both QC and R & D
receive the same fringe benefits and work the same hourss R & D Chemids receive between
$40,000 and $66,000 per year, and the Senior Scientist’s salary is $78,000 per year. Chemidsin
R & D are required to have a Bachdor of Science degree in Chemistry or a related subject.
Unlike the QC Chemidts, dl of the current R & D Chemists meet this requirement.

Analysis and Conclusion
| find that the R & D Chemigts and Senior Scientist are professond employees within the
meaning of the Act. Unlike the Qudity Control Chemigs the R & D Chemigs do not merely

perform routine tests. They search scientific literature to determine what tests may appropriately
be used to monitor the quality of the Employer’s product, and they modify the tests to suit the
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Employer's needs and verify that the tests work properly. These functions necessarily require
both knowledge of chemidry obtaned ether from universty traning or from prolonged
experience in a laboraiory environment as well as the exercise of discretion in sdecting and
modifying the tests for the Employer’'s use.  Since the R & D Chemigs normdly ded with
previoudy untested products and they determine what tests to perform, their work is varied and
intellectud in character.  Similarly, the Senior Scientis exercises discretion in developing
procedures and resolving technicd problems with production.  Since he is assigned specid
projects and reviews scientific literature, his work is not routine, and it is intdlectud in
character. Accordingly, | find that both the R & D Chemisgts and the Senior Scientist meet the
definition of professond employees. Barnert Memorial Hospital, supra; Swift & Company,
supra; Union Qil of California, supra.

The Act treats professond employees as a didinct group and permits their incluson in a
unit of non-professonds only when they consent, pursuant to a sef-determination dection.
Leedom v. Kyne, 358 U.S. 184 (1958); Sonotone Corp., 90 NLRB 1236 (1950). Therefore, a unit
of nonprofessonas can be gppropriate even if related professonas are excluded, and in this
cae | find tha the unit is gppropriate without the R & D Chemists and Senior Scientist. Loral
Electronics Systems, 200 NLRB 1019, 1020 (1972). In this regard, the R & D Chemists and
Senior Scientists are separatdly supervised, work in separate aress of the facility, generdly
perform different tests, and receive higher sdaries than their Qudity Control counterparts. There
are other community-of-interest factors that would favor the R & D Chemists incluson in the
same unit as Quality Control Chemids, such as reatively frequent permanent transfers, use of
the same types of equipment, functiond integration, and frequent contact. However, athough
the unit might be more gppropriate if these classfications were included, the Petitioner need only
seek an gppropriate unit, not the most appropriate one. Overnite Transportation Co., 322 NLRB
723 (1996). Accordingly, | shdl excludethe R & D Chemigts and Senior Scientist.

C. THE SENIOR FORMULATOR IN THE PRODUCT DEVELOPMENT
DEPARTMENT

The Employer contends that the Senior Formulator is a professonad employee and must
be included in the unit because he shares a community of interest with the QC Chemids that it
aso contends are professional . **

Facts

The Senior Formulator is respongble for determining the components of the Employer’'s
new products. He uses the results of tests performed by the R & D Chemidts to determine what
ingredients to include and derive the formula for the product. The Senior Formulator also has a
laboratory in which he persondly performs some tedts. The Employer requires that the Senior
Formulator have a least a Bachdor of Science degree in Chemidry or a related fidd and
experience in the drug indudtry.

M Asdiscussed above, the contention that the Quality Control Chemists are professionals has been rejected.
The Product Development Department also employs three Product Development Technicians whom the
parties have agreed to include in the unit.
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Analysis and Conclusion

The Senior Formulator meets the criteria for professond satus. He is required to have a
specidized college degree in addition to experience in the industry. Moreover, his job is varied
and intellectual in character, as he atempts to creste formulas for new products, and he must
exercise discretion in deciding what components are to be included in the drugs. As the
Petitioner does not wish to include the Senior Formulaor in the unit, | shal exclude him for the
same reasons expressed above in connection with the R & D Chemists and Senior Scientist.

D. THE QUALITY CONTROL GROUP LEADERS

The Petitioner contends that the three Quality Control Group Leaders should be excluded
& supervisors within the meening of the Act'®> The Employer contends that they are not
supervisors and, if QC Chemigts are included in the unit, Quality Control Group Leaders should
ads be incdluded dnce they shae a community of interest with the QC Chemidts, Laboratory
Technicians, and Laboratory Assistant.

Facts

The QC Group Leaders digtribute work to the QC Chemists and Laboratory Technicians,
monitor their work in an effort to catch errors, and answer their questions about the tests the
Chemigts and Technicians are assigned to perform. The QC Group Leaders attempt to distribute
work assgnments to equdize the employees workload, and they generdly give more difficult
assgnments to the more experienced employees. The Group Leaders dso adminiser the
Employer's tegting programs, labeing samples when they are received from Quality Assurance
and keeping track of when samples must be tested.

Group Leaders spend condderable time performing the same tests done by the other QC
employess.  Specificaly, according to Human Resources Director Weaver, one of the Group
Leaders spends the mgority of her time persondly performing laboratory tests, and the other
Group Leaders spend about haf of their time performing laboratory work.

According to Weaver, the Group Leaders have no authority to hire, fire, or discipline
other employees. Group Leaders are often asked to interview gpplicants for employment and
make recommendations, but Weaver tedtified that Director of Anayticd Services Maderich
makes these hiring decisons and the Group Leaders recommendations are only one of the
factors consdered. QC Chemists Kevin Murphy and Ace Keveney tedtified however, that ther
employment interviews were conducted by Group Leaders, ad Keveney tedtified that a Group
Leader later told him that he persondly made the decison to hire him. Chemids themsdalves
may participate in interviews for other Chemids.

12 The R & D Department also has two Group Leaders, and the Employer contends that they should be included in
the unit due to their community of interest with the R & D Chemists. Since R & D Chemists are excluded as
professional employees, the R & D Group L eaders need not beincluded.

The Laboratory Assistant inthe R & D laboratory primarily cleans glassware.
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The Employer has a progressive discipline system, which proceeds from verbd warning
to written warning, suspenson, and terminaion of employment. Weaver tedified that Group
Leaders may tel employees that ther performance is deficient but they may not issue formd
verba or written warnings without the approva of QC Supervisor Morris-Moore. QC Chemist
Murphy tedtified that Group Leader Krisie Stephens once handed him a written warning for
usng the wrong Sze flask in a tet. According to Murphy, Stephens gave him the warning as
soon as she noticed that he used improper equipment and she did not consult higher-leve
supervison.  Murphy's verbd warning has not led to any further discipline.  Keveney reported
two occasons in which Group Leaders handed him warnings for attendance-related matters®
He did not indicate whether the Group L eaders conferred with superiors before these actions.

The Employer evauates employees annudly on a standardized form and gives each
employee a numerica grade, which determines the amount of their wage increases. In 2003, for
indance, employees scoring above 85 will receive a 4.4 percent increase; employees scoring
between 75 and 84 receive a 2.2 percent increase; and employees scoring below 75 receive no
increase.  According to Weaver, the Employer’s supervisors are responsible for conducting the
annud evaduaions, dthough typicdly they seek input from Group Leaders. The QC Group
Leaders complete evduation forms for the employees in their areas and submit them to Morris-
Moore, who changes the scores on approximately 10 percent of the evaduations. Morris-Moore
then uses the modified evduations to compute employee wage increases and sgns the forms.
Both Keveney and Murphy tedtified that Group Leaders completed their entire recent
performance appraisads themsdves and conducted meetings with them to review the agpprasds.
Morris-Moore a so attends the gppraisal mestings.

Weaver dso tedtified that Morris-Moore can recommend employees for a merit increase
or promotion from one classfication to another — i.e, Chemist | to Chemigt Il or Chemigt Il to
Senior Chemidt, but she did not indicate what, if any, role the Group Leaders play in merit
increases or promotions. According to Murphy and Keveney, Group Leaders told them that they
had recommended and secured their promotions from the Chemig | to the Chemigt Il
classfication. The Group Leaders can recommend to Morris-Moore that an employee be given
compensatory time off for exceptiona performance.

Murphy and Keveney tedtified that they submit requests for vacetion or other time df to
their Group Leaders who indicate whether the requests will be granted. Murphy has never had a
request denied. Keveney stated that a Group Leader once denied him a requested day off, but the
denid took place while he was employed in R & D raher then Quaity Control. Murphy
indicated that his Group Leader has asked him to work overtime on four or five occasons over
the course of histwo-plus years of employment.

Group Leaders assg in training employees to use the Employer's equipment and testing
methodology, among other things. Experienced Chemists may aso help train newer Chemids.

The Group Leaders are exempt employees and receive the same benefits as the other QC
employess. They are pad dightly more.  Thus, the highest pad QC Chemig receives an annud

13 One of the warnings was for coming to work late; the other was for failing to call in to the right person when he
was out sick.
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sday of about $55,000, while the lowest annud sdary of the three QC Group Leaders is
approximately $60,000.

Analysis and Conclusion

The Petitioner contends that the QC Group Leaders exercise independent judgment in
assigning work, disciplining, promoting, and rewarding other employees. | find that the
Petitioner has not carried its burden of proof on these issues.

Proof of independent judgment in the assgnment of work requires concrete evidence
showing how assignment decisons are made. Franklin Hospital Medical Center, 337 NLRB
826, 830 (2002). Assgnments made to equdize employee workloads or based on well known
differences in employee kills are regarded as routine and not involving exercise of independent
judgment. Hausner Hard-Chrome of KY, Inc., 326 NLRB 426, 427 fn. 7 (1998); Providence
Hospital, 320 NLRB 717, 727 (1996). Weaver testified that Group Leaders make assgnments
with an eye toward equdizing workload while taking into account employee experience levels.
The record does not clearly indicate whether employee experience levels are well known or
whether the Group Leaders exercise discretion in deciding who can handle a particular job.
However, snce most of the work in the QC Department is routine, it is more likdy that Group
Leaders do not need to exercise much discretion when making assgnments.  In any event, the
Petitioner has not met its burden to provide concrete evidence showing how assgnment
decisons are made, and | therefore find that the Petitioner has not shown that the Group Leaders
exercise independent judgment in alocating work.

In addition to the role the Group Leaders play in distributing work, they are involved to
some extent in the gpprovad of time off and the assgnment of ovetime. Chemists Keveney and
Murphy testified that they submit requests for time off to the Group Leaders and that the Group
Leaders tdl them whether the requests are granted. This testimony does not, however, preclude
the posshility that the Group Leaders confer with superiors before responding to the Chemists
time off requests. Similarly, the fact that a Group Leader has asked Murphy to work overtime on
occasion does not mean that the Group Leader personally decided that the overtime was needed.
| therefore fnd that the Petitioner has not met its burden of demondgtrating that the Group Leeders
decidel4when time off will be granted or overtime required. See Williamette Industries, Inc.,
supra

The Petitioner dso has faled to meet its burden to demondrate that the Group Leaders
have the authority to discipline other employees The Employer has a progressve discipline
policy, and a waning adminisered by a Group Leader might ultimatdy impact an employee's
job tenure.  While Chemist Keveney tedified that Group Leaders handed him two written
warnings, there is no evidence regarding the sequence of events leading to the warnings, and it is
possble that higher-level supervisors decided to issue them. Chemist Murphy tedtified that a
Group Leader gave him a waning under circumstances tha made consultation with higher
authority unlikely, but this dngle ingance of the impostion of low-levd discipline merdy
demondrates a gporadic exercise of authority insufficient to edtablish supervisory datus.

1% In that case, the Board stated that, “Any lack of evidence in the record is construed against the party asserting
supervisory status.”
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Training School at Vineland, 332 NLRB 1412, 1416 (2000); Billows Electric Supply of
Northfield, Inc., 311 NLRB 878 (1993). Weaver testified that Group Leaders may issue written
warnings with the gpprova of the QC Supervisor, but she did not indicate whether supervisory
goprova was perfunctory or followed an independent invedtigation. Absent evidence tha
goprova is dmost aways automaticdly given, the Petitioner has not shown that the Group
L eaders exercise independent judgment in issuing warnings.

Findly, the Petitioner assarts that Group Leaders have the authority to reward other
employees through their participation in the Employe’s evauation sysem because the Group
Leaders prepare evduation forms for employees, and the evauations, after review and possble
dteration by the QC Supervisor, lead directly to wage increases. The Board has indicated that
the ability to evduate other employees will establish supervisory satus where there is a direct
connection between the evaluaion and some personnd action.  Williamette Industries, Inc.,
supra.  Where evduations are reviewed by higher authority and sometimes changed unilaterdly,
however, the Board has declined to find a direct connection between the origind evauator and
any subsequent personnd action and has refused to regard the evauator as a supervisor. Ten
Broeck Commons, 320 NLRB 806, 813, fn. 12 (1996). As the QC Supervisor makes changes in
about 10 percent of the evaluation forms submitted by the QC Group Leaders, there is no direct
connection between the evaluation forms completed by the Group Leaders and the wage
increases  ultimately received by employees. | therefore find that the Group Leaders
participation in the evauation process is not sufficient to make them supervisors. Weaver dso
tedtified that Group Leaders may reward employees with compensatory days off provided they
secure gpprova from the QC Supervisor.  Absent evidence that approva is routindy granted,
this testimony does not demonstrate that the Group L eaders are supervisors.

In sum, the Petitioner has not shown that the QC Group Leaders use independent
judgment in exercisng any of the supervisory powers set forth in the Act. They work dongside
the other QC employees who have dready been included in the unit and planly shae a
community of interes with those employees. | dhdl therefore include the three QC Group
Leadersin the unit.

VI. CONCLUSIONSAND FINDINGS

Based upon the entire record in this matter and in accordance with the discusson above, |
conclude and find asfollows:

1 The hearing officer's rulings made a the hearing are free from prgudicid error
and are hereby affirmed. The Employer has submitted a Mation to Correct Errors in the officid
transcript of the hearing. The Petitioner hes not opposed the Motion, and it is granted.

2. The Employer is engaged in commerce within the meaning of the Act, and it will
effectuate the purposes of the Act to assert jurisdiction in this case.

3. The Petitioner clams to represent certain employees of the Employer.
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4, A quedtion affecting commerce exists concerning the representation of certain
employees of the Employer within the meaning of Section 9(c)(1) and Section 2(6) and (7) of the
Act.

5. The following employees of the Employer conditute a unit appropriate for the
purposes of collective bargaining within the meaning of Section 9(b) of the Act:

All ful time and regular pat-time production, maintenance,
Qudity Control, Qudity Assurance and Vdidaion employees
employed by the Employer a its Philaddphia, Pennsylvania
fadlities, including Buyers, Janitors, Laboratory Assgants,
Laboratory Technicians, Lead Handlers, Maintenance employees,
Maintenance Mechanics, Manufacturing Cugtodians,
Manufacturing Group Leaders, Manufacturing Technicians (1, I,
and I1l), Materials Handlers, Packers (I and 11), Packer/Operators,
Product Deveopment Technicians, Manufacturing Assgants,
Purchesng Agents Purchasng  Agentdinventory — Andyds,
Schedulers, Shipping and Receiving Clerks, Vdidation Specididts,
Vdidation Technicians, Peckaging Line Leaders  Qudity
Assurance Ingpectors, Quality Control Chemigs (I and 1), Qudity
Control Senior Chemigts, and Quality Control Group leaders,
excluding dl other employees, auditors, auditor/reviewers,
Research and Development Chemists, Research and Devel opment
Senior Chemists, Research and Development Senior Scientids,
Research and Development Group Leaders, Senior Formulators,
Adminigrative  Depatment  employees,  Cusomer  Service
Depatment  employees, Executive  Depatment  employees,
Regulatory Affars Depatment employees, cdericad employess,
guards, and supervisors as defined in the Act.

VIl. DIRECTION OF ELECTION

The Naiond Labor Reations Board will conduct a secret bdlot dection among the
employees in the unit found appropriate above. The employees will vote whether or not they
wish to be represented for the purposes of collective bargaining by Teamsters Union Local No.
115 a/w International Brotherhood Of Teamsters, AFL-CIO. The date, time, and place of
the eection will be specified in the Natice of Election that the Board's Regiond Office will issue
subsequent to this Decision.

A. Eligible Voters

The digible voters shdl be unit employees employed during the designated payroll
period for digibility, including employees who did not work during that period because they
were ill, on vacation, or were temporarily lad off. Employees engaged in any economic drike,
who have retained their datus as drikers and who have not been permanently replaced are dso
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eigible to vote. In addition, employees engaged in an economic srike which commenced less
than 12 months before the election date, who have retained their status as strikers but who have
been permanently replaced, as well as their replacements are eigible to vote. Employees who
are othewise digible but who are in the military services of the United States may vote if they
aopear in person a the polls Indigible to vote are 1) employees who have quit or been
discharged for cause after the designated payroll period for digibility, 2) employees engaged in a
grike who have been discharged for cause since the commencement thereof and who have not
been rehired or reingated before the dection date, and 3) employees engaged in an economic
grike which began more than 12 months before the eection date who have been permanently
replaced.

B. Employer to Submit List of Eligible Voters

To ensure that dl digible voters may have the opportunity to be informed of the issues in
the exercise of ther dtatutory right to vote, dl parties to the eection should have access to a list
of voters and their addresses, which may be used to communicate with them. Excelsior
Underwear, Inc., 156 NLRB 1236 (1966); NLRB v. Wyman—Gordon Company, 394 U.S. 759
(1969).

Accordingly, it is hereby directed that within 7 days of the date of this Decison, the
Employer mugt submit to the Regiond Office an dection digbility ligt, contaning the full
names and addresses of dl the digible voters. North Macon Health Care Facility, 315 NLRB
359, 361 (1994). The list must be of sufficiently large type to be clearly legible. To speed both
preliminary checking and the voting process, the names on the lig should be dphabetized
(overd! or by departmert, etc.). Upon recept of the ligt, | will make it avalable to al parties to
the eection.

To be timedy filed, the lis must be recaived in the Regiond Office, One Independence
Madl, 615 Chestnut Street, Seventh Hoor, Philadephia, Pennsylvania 19106 on or before
January 7, 2004. No extenson of time to file this list shdl be granted except in extraordinary
crcumdtances, nor will the filing of a request for review afect the requirement to file this lig.
Falure to comply with this requirement will be grounds for setting asde the eection whenever
proper objections are filed. The lis may be submitted by facamile transmisson at (215) 597-
7658. Since the lig will be made avallable to al parties to the dection, please furnish a tota of
two copies, unless the ligt is submitted by facsmile, in which case no copies need be submitted.
If you have any questions, please contact the Regiond Office.

C. Notice of Posting Obligations

According to Section 103.20 of the Board's Rules and Regulations, the Employer must
post the Notices to Election provided by the Board in areas conspicuous to potentid voters for a
minimum of 3 working days prior to the date of the éection. Falure to follow the posting
requirement may result in additiona litigation if proper objections to the eection are filed.
Section 103.20(c) requires an employer to notify the Board at least 5 working days prior to 12:01
am. of the day of the eection if it has not recelved copies of the dection noticee Club
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Demonstration Services, 317 NLRB 349 (1995). Failure to do so estops employers from filing
objections based on non-posting of the eection notice.

VII. RIGHT TO REQUEST REVIEW

Under the provisons of Section 102.67 of the Board's Rules and Regulations, a request
for review of this Decison may be filed with the Nationa Labor Relaions Board, addressed to
the Executive Secretary, 1099 14th Street, NW, Washington, D.C. 20570-0001. This request
must be recelved by the Board in Washington by 5:00 p.m., EST on January 14, 2004.

Signed: December 31, 2003

at Philadephia, PA 19
DANIEL E. HALEVY
Acting Regiond Director, Region Four

Classfication Index Numbers
177-8520

177-9325

420-5027

440-1760-0580
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